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PART A. PLANNING PROCESS and PARTICIPANTS

Participantsin the planning processinduded the ExecutiveDirectors of thestate's
threelegal services programs, aswell askey staff and board members. Also participating
wer e officer s of the State Bar Association, members of the state and tribal bars, members
of the state and tribd judiciary, and interested tribal and community leaders. The process
consisted of a series of meetings across the state in which the participants discussed various
issues facing legal servicesin South Dakota, and how best to deal with them on a statewide

level.

PART B. SEVEN AREAS

BACKGROUND: Tofully understand the responses below, it isnecessary to briefly
review the geography of the state of South Dakota; the ethnic and cultural differences
acrossthe state; and thejurisdictional areasresulting from the existence of nine separ ate,
independent Indian resavations. The poorest county in the nation, Shannon County, is
located on the Pine Ridge Indian Reservation and is part of the Dakota Plains L egal
Services service area. These factor s constitute a situation unique to South Dakota and
exert atremendousimpact upon thestate planning process.

South Dakotaisover 400 milesin length and 250 milesin width; statewidetravel for
any purposeisarduous, time-consuming and expensive. Weather conditions can render
travel unpredictable and dangerous. Geographically, South Dakota is essentially divided
up themiddle by the Missouri River. East of theriver theland isfar more suitable for

cultivation and farming; west-river the climateisdrier, and ranchingisthe principal



agricultural activity. Thishasresulted in noticeable cultural differences between these two
regions. In addition athird area, consisting of the far western counties and containing the
Black Hills, has an even different history, industry and cultural perspective. Thisareais
supported primarily by mining, timber and tourism.

Similar differencesarelikely to befound in other states. However, South Dakotais
unique because of the existence of nine separate and independent Indian tribes, each with
its own gover nment, history, culture, code of laws, and fully-operating judicial system. As
anon-P.L. 280 state, the State's laws generally do not apply to tribal membersresidingin
Indian Country. Despitethe Governor's proclamation of 1990 asthe" Year of
Reconciliation," there still exists asignificant lack of trust and cooper ation between the
state and tribal gover nments.

These factors haveresulted in the growth and development of three separate legal
services programsin South Dakota. East River Legal Services (hereafter "ERLS"), with
itsofficein Sioux Falls coversessentially the eastern (agricultural) portion of the state. In
thefar west, Black HillsLegal Services (" BHLS"), with its officein Rapid City, usesa
direct-services approach; its smaller geographica area permits BHL Sto operate with only
one centrally-located office. Dakota PlainsLegal Services (" DPLS") coversthe balance of
the state, comprising essentially the western and central portion (and including one county
in North Dakota and 3 in the northeast corner). Importantly, DPL S providessavicesin

ar eas containing eight of the nine Indian reservations using a staff-attor ney delivery model.



1) Intake, Adviceand Referral:

Current structure: Thereisno uniform system of intake and ddivery of advice and
referral servicesin South Dakota. Each of the three programs oper ates indegpendently
from the others and hastheir own established set of prioritiesthat address the needs of
clientsin their respective serviceareas. ERLS, a Judicare program, accepts applications
from "walk-ins' at itsdfficein Sioux Falls, and operates atelephone intake system for the
balance of its 33-county service area. Itsstaff attorneysand paralegals provide direct
services within the dty of Sioux Fallsand alo provides advice and referral servicesto those
who call. For direct services outside the Sioux Falls metropolitan area, ERL S maintains an
extensive Judicare panel of attorneys.

BHL S accepts " walk-ins' at its Rapid City officeand " circuit rides" to itsoutlying
communities. BHL S also maintains a toll-free telephoneintake system, providing advice
and referral servicesto those unableto visit the office personally.

DPL S accepts " walk-ins' at its various branch officesasits primary intake system,
and regularly sends a representative to the Wagner area to provide servicesto personson
or near the Yankton Sioux Reservation and circuit ridesto other areas from its branch
offices. The areas saved by DPL Sinclude the most remate and most destitute locationsin
the nation. Despite the obviousdifficulties of obtaining transportation to a DPL S office,
theinability of the client population to obtain or retain personal telephone servicerenders
reliance on any form of telephone-based ddivery model unrdiable at best. Receiving
telephone intake unde such circumstancesisdifficult; returning such a call isfrequently

impossible. According to the 1995 Census Bureau Report on Status of American Indians



Housing on Reservations, a majority (53%) of American Indian homesdid not have
telephones. Nationally only 5% of all households did not have telephones.

In addition to the " circuit riding" described, DPLSand BHL S provide such
outreach services astime and budgeary consider ations per mit, including visitsto the
homebound, theinstitutionalized, and to various groups and or ganizations.

The emphasis on the traditional in-office visit best suitsthe needs of the client
communities. No form of state-wide or centralized telephone intake sysem isyet feasiblein
South Dakota becauseof the lack of telephoneservicesin the poorer areas, and egecially
because of the numeroustribal jurisdictionswith differing laws existing acr oss the state.
On the contrary, under these special circumstances, in-office visits with specially-trained
advocates familiar with local, state, federal and tribal lawsisthe only effective delivery
method.

Thereremainsalack of information and communication between the three
programsin thereferral process. Theintake staff are unawar e of the other programs
priorities, policies, and proceduresrdatingtointake, referral and advice. Theaeisno
uniform system of client referral between them. Each program has (under standably)
concentrated its efforts upon its own client population and local problems, but thisis
typical of the approach taken by other organizations acrossthe state. For example, thereis
no statewide pro bono program, and the four such programsthat do exist havelittle
interaction between themselves or with the legal services programs.

Thethree programsare currently working to develop a statewide system of referral

between them. A proposed referral agreement has been prepared and will be reviewed by



the governing boards

The three programs are optimisticthat therewill be greater involvement by the
State Bar Association in fundraising efforts; the passage of court filing-fee legidlation
benefitting legal services providers; and the establishment of mandatory pro bono

requirementsto ensure greater participation.

2. Effective Use of Technology:

Current situation: Thereisno state technology plan in South Dakota. Each
program has devdoped independently of theothers, based upon itsown per ceived needs,
goals and funds. However, thisdoes not imply that the programs are technologically
unsophisticated or hopelessly incompatible.

Each program has provided a desktop computer to each casehandler, who hasthe
necessary skillsand abilitiesto useit asneeded. Both DPL S and BHL S staff use computer
softwar e to comply with the L SC timekeeping requirements. DPL S'smain administrative
office has been networked for yearsand the program has purchased the necessary
hardwar e to expand this capability to itsfield offices aswell, creating an intranet system
which should be operationd by the end of 1998. BHL S hasrecently purchased and
installed a new network system for its 7 staff members, in addition to obtaining the latest in
desktop computing capabilities. Asfunding permits, the programs ar e purchasing laptop
computersfor staff use away from the office.

Each program has E-mail and Internet access for each of itsprincipal

administrative and management staff. BHLS has provided these capabilitiesto each saff



member, while DPL S has been hampered by the failure of the local telephone companiesin
its outlying areasto provide any Inter net access whatsoever. Only recently hasthisbeen
available statewide, and DPL Sisworking to provide this capability to each branch office.

Besides computer technologies and equipment, each office has fax machinesto
permit instantaneous review of pleadings aswell asother equipment such as scanners
copiers, and document assembly technology.

In 1998 DPL S almost wholly abandoned the purchase of paper-based legal research
materials, relying entirely on an unlimited, flat-rate WestL aw package which has been
provided to each attorney. Thisdrastic step was less necessary for ERLS and BHLS, as
they enjoy the ben€it of other library resour ces within their communities.

No program hasa aurrent plan to establish a website availableto the public for the
pur pose of dispensing legal education and pro se materialsover the Internet. However,
some material is posted there already. The South Dakota Bar Association has an
infor mative and useful site, providing a few of the many pamphlets and brochures
previoudy availableonly in printed form. The state'sjudicial system also provides some
helpful information. It may be possible that thiswebsite could be expanded to include
information about thelegal servicesprogramsin the state aswell as material that would be
helpful to our clientsand PAI, Judicare and pro bono attor neys.

Strengths of current situation: Just aslegal servicesworkers have become more
adept with computer technology, so has computer har dwar e and softwar e become more
"user friendly" over theyears. Thisisreflected by the increasing compatibility between

different systemsand computer programs. Although thethree South Dakota programsare



not currently interfaced with each othe, we do have the capability to shareinformation via
e-mail and fax when requests are made.

Weakness of current situation: The sharingof pro se materialsis hampered by the
lack of acceptanceof the same by the State Bar. South Dakota does not have, nor likely
condone at thistime, officially sanctioned pro se forms beyond the usual Small Claims
Court and Protection Order materials.

Goals and steps to be taken: The programs should work with the State Bar to
accelerate the acceptanceand use of pro se materialsin routine matterssuch as" smple"
divorces. The State Bar Association dready has a committee which studies thisissue and
the programs could facilitate the communication of ideas and experiencesbetween the
Stateand Tribal bars. The programs should dso work with the State Bar to expand their
website to include information about the three South Dakota legal services programsalong
with material that would be helpful to our clientsand PAI, Judicare and pro bono

attorneys.

3) Accesstothe Courts, Self-Help and Preventive Education

Current Situation: The major barriers aff ecting accessto the courts by low-income
personsvaries condderably by area aadossthe state. Thefactorswhich have thegreatest
impact were outlined i n the back ground di scussion above, but generally include problems
of transportation, the lack of pro se processes, the dearth of attorneysin many remote

areas, and thefailure of the Bar to provide an organized, quantifiable pro bono program.



Outside thecities of Sioux Fallsand Rapid City, thereislimited rural public
transportation in the state. Thiscan serioudy hinder the ability of a poor person to
participatein litigation, especially that which isvenued in a distant county. This problem
assumes a different guise on the Indian reservations, wherethe" hiring" of acar is
frequently possible, but at $20 or more per occasion the cost can be prohibitive.

Theregjedion, so far, by the State Bar of pro se processes significantly hampersthe
ability of personsto resolvetheir legd problems, particularly in areas of domestic relations,
consumer/collection, and housng. South Dakota did nat entertain the idea of pro se child
support modification proceedings until the process was for ced upon it by federal
enactments, ye the current sygem isan excellent example of how effectively routine
matters can be handled without legal representation if the courtswill only allow it.
Unfortunately, the efficacy of even this procedureisseriously impaired by the lack of
cooper ation between the State and thevarious Tribal governments, which resultsin a
continuing jurisdictional vacuum when establishing or enforcing child support and
pater nity matter sinvolving crossjurisdictional issues.

Thisis exacerbated by thereal dearth of attorneysliving and practicingin the
state'smoreremoteregions. In several small townsand communities, legal services gaff
arethe only private attor neys available. (Otherswho may be present aretypically
employed full-time by ingtitutional clientsor governmental agencies, or may be part-time
prosecuting attorneys with a high likelihood of a conflict-of-interest in any particular case.)
Thus, even were the State Bar to adopt a mandatory, quantifiable pro bono requirement,

the availability of non-legal-ser vices assistance would not improve on the Indian



Reservations, and other areas, located in South Dakota. (Indeed, sometimes DPL S has
difficulty finding counsel to take a case under its PAI program -- when they will be paid --
let alone making a pro bono referral.)

Thisproblem isnot uniqueto Indian Country or reservation towns. ERLS,
responsible for providing legal services acrossa large and still spar sely-populated area,
constantly strugglesto maintain an adeguate Judicare panel. Not every farming
community has a lawyer willing to assume these duties, even infrequently; theclosest
available attorney may be many miles, or several counties, away.

The existence of nine separate Tribal judicial systemsisboth a boon and a baneto
accessissues. On thepositive side, thetribal courts are sometimeslessformal. On the
negative side, tribal decrees may not be recognized or enforced outside theimmediate
reservation; a subsequent State court hearing may be necessary to obtain comity, with such
a procedur e definitely requiring the services of an attorney. (The sameisfrequently true of
state court dearees when enfor cement is sought on thereservation.) Thus, no truly
statewide educational effort (self-help or preventive education) would be possible, Sncethe
information dispensad would be inapplicable to many ar eas of the state gover ned by
different laws, practices and procedures

Nonetheless, efforts do exist to provide general self-help and preventive education.
The State Bar sponsorsan annual " Ask A Lawyer" call-in show on the state's public ration
network, with lawyersfrom all parts of the state appearing to answer caller questions.
Regular newspaper columnsarewritten, providing brief advice and referrals. Legal

services staff participate in many of these efforts, including those in Indian newspaper s and



radio stations. BHL S and the Pennington County bar association, with funding from the
State Bar, operatea " Law Line" service whe eby peoplecall in to the BHL S office and
listen to pre-recorded tapes offering general information on 25 areas of the law.
Additionally, with funding from HUD, BHL S has a Housing Counseling Unit which
educatesindividualson their options and rightsin housing matters

Goals and steps to be taken: Accessto the courtswill remain amajor barrier to low-
income personsin the state of South Dakota. The many different jurisdictions, aswell as
geography itself, will serveto continue these problems and to diminish the success of efforts
to resolve them through statewide acion.

The programs should renew their existing effortsto provide community education
and preventive materialson alocal level. Thiscan be augmented by the expansion of the
State Bar’ swebsiteto make thisinfor mation available to thepublic. Yet nothing the
programs do, whethe locally, singly or oollectively, will reach the desired audience without
appropriate public awareness. Each program has a toll-free tdephone number, and the
existence of this service should beregularly mentioned -- asa free public service -- by every
newspaper, television and radio station in thestate. The programs should divide the state's
media outlets between them, and designate an individual responsible for regular contact to
ensurethe noticesare promulgated. Such an effort, taking little time and using current
staff, would generate a level of awar eness, both by the public and by members of the Bar,

from which only positive results would flow.
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4) Coordination of L egal Work, Training, Information and Expert Assistance:

____ Current situation: All programs make extensive use of national training events, such
asthose sponsored by LSC, NLADA, PAG, HUD, NAILS (Native American Indian L egal
Services), NARF (Native American Rights Fund), and MIE (Management | nfor mation
Exchange). These are generally high-quality presentations, designed specifically for the
legal servicesworker. The decision whether to send staff to thesetraining eventsis affected
by the program's priorities and training budget.

Fortunately, the State Bar sponsor s frequent high-quality and low-cost (freeto
member s) seminarsat various locations acrossthe state. These concentrate on issues of
statelaw and areintended for the private practitioner, but noneheless provide an excellent
and inexpensive meansto remain current in relevant legal fields. The State CLE
Committeeis proud of the fact that South Dakota isone of the few remaining states
offering free CLE classes; asaresult of this policy, attendanceis among the highest in the
nation.

South Dakota's legal services programs super vise subor dinate staff and evaluate
training needsin different ways. BHL S and ERL S both operate out of one office which
includes the Executive Director, who interacts daily with the case handlers and isextremely
knowledgeable about their abilitiesand deficiencies. DPL S, with itsfar-flung branch
offices, relies on its established practices of regular telephonic contact; casereview
meetings; and a monthly caseload report. Thisreport isubmitted to the program's
Litigation Director, a position uniqueto DPL S, who is charged with supervision of all

program legal work and isresponsible for assessing the training needs of the staff. In
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addition to the Litigation Director, each branch officeis assigned a Managing Attor ney,
who isresponsiblefor the supervision of all subordinate staff, support and advocacy. Yet
despite the great distances between DPL S offices, regular supervision and assessment of
subordinate staff continuesthrough a variety of means. Staff arein regular contact with
each other, and with the Litigation and Executive Directors, discussing ongoing cases,
problems and issues. In addition, the DPL S Board of Directors meetsquarterly in a central
location, which the Managing Attor neysregularly attend, providing yet another
opportunity for discussion, review and supervision.

Statewide coor dination of legal strategies and techniquesin the major legal areas
affecting clients statewide has not historically, and is not now, performed among or
between the programs because ther e has been no demonstrated need for the same. Each
program serves an areain which legal needs and priorities-- as determined from client
surveys and other reliableindicators -- differ from the others. Thisfact hasnever come as
asurprise considering the great differencesin culture, geography and other factors
between the respective service areas.

Thisisnot to say that the programs areunawar e of significant legal issues being
confronted by the others, or that important legal decisions affecting client-eligible
populations elsewher e would go unnoticed. The South Dakota bar issmall enough that
such information still travels quickly enough, for instance through informal discussions
between staff by telephone and at the frequent statewide CLEs; through articlesin theone
newspaper which has a statewide circulation; and particularly from the fact that South

Dakota has only one appellate court, resulting in alimited number of written opinionswith
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which each attorney can easily remain current. Thereisno reporting of judidal decisions
from trial-level courts acrossthe state, and anyway such decisions have no precedential
value until they have been reviewed by the state Supreme Court.

However, legal issues affecting DPL S are not necessarily issuesthat affect the other
two programsin the state because of the fact that they are venued in Tribal Court and/or
pertain to Indian Law. Special expertiseisalmost always necessary to provide competent
representation to Indian clientsasIndian Law is an independent and complex field, based
on treaties, and a myriad of federal statutes, aswell astherulesof law of the Tribes
themselves. Thenature and complexity of Indian legal issues makeit very difficult and
professionally dangerous, for the generalist to undertake representation of any interested
party in a case which implicates I ndian issues.

It isusual in South Dakotato have local, rather than statewide, control and
coordination. Thisisreflected by the existence of many local bar associations and groups
(the Minnehaha County Bar Association covering theimmediate Sioux Falls area; the
Pennington County Bar Association covering theimmediate Rapid City area; the Fall
River County Bar Association [Hot Springs|; the Brown County Bar Association
[Aberdeen], etc.), while statewide coor dination and control isthe exception, not therule.
The sameisgenerally truein Indian Country, where each tribe hasitsown judiciary, bar
association, and jurisdictional areain which itsdecisions apply. Although sometribes
have enter ed into cooper ative agreements with othersto establish appellate courts which

cover morethan onejurisdiction, such courtsare created for purposes of economy only,
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and their decisions generally affect only the reservations from which any particular case
arose.

The availability of expert assistance, as needed for any particular matter, has never
been a problem for South Dakota legal services providers. The national workshopsto
which staff are sent provide excellent meansfor the development of professional networks;
indeed, persons considered expertsin their areas are sent to these workshopsfor the
purpose of publicizing the availability of their servicesto thosein thefield, aswell asto
providetheinstruction. Besidesthetraditional L SC-funded support centersand experts
(regardless of their current status), each program has developed its own network of experts
towhom it can turn asnecessary. Far example, when DPL S choseto commence a voter's
rightscasein the 1980s, it received the direct assistance of the Native American Rights
Fund, anon-L SC organization. Each program isgenerally comfortable with the level of
expert support and assistance which isavailable at thistime.

Goals and steps to be taken: Despite the differences between the various areas of the
state, it islikely that legal services advocates could make effective use of resear ch, pleadings
and briefs of others. To thisend, the programs should cooperate to establish the meansto
assurethat the other programsin the state areroutinely sent material that may be of
interest to them, either via e-mail or hard copy aswell asworking to expand the State Bar’s
websiteto include information helpful to the State’slegal services clients and those agencies

and attor neys assisting them.
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5) Coordination and Collaboration with the Private Bar

Current Situation: From a statewide per spective, the private bar issingularly
uninvolved in the delivery of legal servicesto the poor. On an individual or local basis,
however, the private bar assiststo a level consistent with its ability to do so.

Asdiscussed above, thereisno statewide pro bono program, and thereisno
obligation imposed upon attor neysto provide a minimum, or quantifiable, amount of such
work. It iseven questionable whether such an abligation would be effective, considering
the concentration of attorneysin some areas and the scarcity in others. Given thefiercely
independent nature of the private bar, asreflected in the measures passed and r e ected at
the annual convention, it is highly unlikely that such a measure would be approved.

The private bar doesnot shirk from its ehical duty to assist the under-privileged; it
mer ely chooses not to coordinateor quantify its efforts. However, in some of the state's
relatively more populated areas, lawyer s have created volunteer assodations which attempt
to coordinate thelocal bar'spro bono work. Therearefour such groupsin the stateat this
time, located in the cities of Sioux Falls, Rapid City, Huron and Pierre. The groupsdo not
shareany sort of coordinator, equipment or technology; their levels of activity vary widely;
their successin meeting local needsisnot measured or ascertainable.

ERL S has extensive contact with the Second Circuit Pro BonoProject in Sioux
Falls. ThisProject also hasa component that workswith law students at the University of
South Dakota School of Law in Vermillion, some 60 milesaway. However, the small size of
thetown of Vermillion drastically reducesthe need for pro bono servicesin the area

immediately surrounding the law school, whileits distance from Sioux Fallstendsto
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prevent students from responding to the greater need there. The Second Circuit Pro Bono
Project isan active organization from which ERL Sreceives a satisfactory level of support
and assistance.

BHL S has contacts with the Pennington County L egal Assistance Project in Rapid
City. Approximately 130 ar ea attor neys have volunteered to takereferralsfrom BHL S at
reduced or no fee. Thesecasesareprimarily in the areas o Family law involvingdomestic
violence, though a number of cases have al involved other legal areaswithin BHL S
priorities.

DPL S hasaworking relationship with a voluntary association of attorneysin the
Pierrearea. Thisorganized body accepts casesfor no feeor at reduced rates, particularly
upon referral from DPLS. In January 1998 it became necessary to close the DPL S branch
officelocated in Pierre and to absorb that service areainto other DPL S branch offices.
DPL S personnel met with this group to discuss the effects of that action and to find waysto
addressthe anticipated increasein need. An agreement wasreached which appears, in the
short time since it was effected, to have been satisfactory.

Thefourth pro bono group, located in the smaller city of Huron within the area
served by ERL S, isfar less organized and active, taking only a handful of cases per year.

The greatest level of private bar involvement within the stateisthrough the PAI
componentsof BHLS and DPL S, and through the Judicare program administered by
ERLS. LSC regulationsrequirethe expenditure of 12.5% of a program'sL SC fundson
private bar involvement, and both BHL S and DPL S have developed similar methodsto

ensur e that involvement and to spend thenecessary funds.
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Through the Divorce Pilot Project, BHL Srefers 10-15 domestic abuse cases per year
to private attorneys on a reduced-fee basis; these services are freeto the client and the
reduced feeispaid by BHL S from its PAI funds. The Executive Director isresponsible for
the operation of this component; thelist of available attorneys, records of cases both open
and closed, with progress notes and perfor mance evaluations, are all maintained. BHL S
provides consultation to these attor neysin Poverty law issues, provides malpractice
insurance cover age for the specific cases, and per mitsaccessto BHL S'slibrary materials,
pamphlets, equipment, and certain clerical services. Thereisalso reimbursement for out-
of-pocket expenses up to a specified amount. BHL S awards annual certificates of
appreciation to private attor neysinvolved in this process, as well asan award, duly
publicized, to the attor ney who has donated the most time during the year.

The processissimilar at DPL S, though frequently requiringgreater effort. Itis
often difficult to find private attor neyswho are eligible to receive PAl payments and who
are also willing to do so. Members of the program's gover ning board are prohibited by
regulation from receiving such payments, so DPL S mug look to otherstoaccept these
cases. I|n many instances, there are no others, so attorneys from further away are
contacted. Many private attorneysin rural areas do pro bono work on their own and are
unwilling to take additiona cases without compensation. DPL S's PAI rates are $3%hour
for out-of-court work and $45/hour in-court. Accepting even these paymentsis considered
pro bono activity by many lawyers. Most of the attorneyswilling to assist in this manner
arelocated at some distance from the DPL S branch offices, and unless some for mal

arrangement is made they are unwilling to provide other forms of assistance such as
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telephone intake, community education and thelike. Indeed, membership on the DPLS
governing board can legitimately be consider ed aspro bono work, considering the unusual
degree of time and expense involved. DPL S'sboard meetingsareregularly held in Pierre,
which can be hundreds of milesfrom the attorney'sresidence. Attendance at a board
meeting frequently consumes a whole day or more, without compensation except

reimbur sement for travel costs.

Asa Judicare program operating in a mor e populated area, the concer ns facing
ERL S aredifferent in anumber of ways. For instance, budgeting to spend 12.5% of the
annual L SC award isnot an issue. However, cultivating and maintaining an adequate
panel of attorneyswilling to accept Judicar e cases can be difficult, especially in therural
areas.

Sincethe private attorneys ar e frequently experienced in areas of the law for which
they accept cases, it isunlikely that PAI attorneysneed or desiretraining. (ERL S hasgiven
wor kshopsto area attorneysinterested in lear ning about disability issues.) Private lawyers
arevery willing to mentor the local legal services attor neys, asindeed they might for any
new attorney in thearea. Thismentoring and sharing process ignor es county lines or
service areas, and has been in existence aslong asthelegal services programsthemselves.
Thereisno organization or coordination; it merely exists. The conver se sometimes occurs
aswell, and experienced legal servicesattorneysarewilling to sharetheir library resources
model pleadings, and expertise upon request.

Goals and steps to be taken: The programs should continue to maintain strong

professional relationshipswith local attorneys. It isunlikely that statewide or regional
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coor dination of pro bono or PAI involvement will develop in the near future, so the focus
will remain at thelocal level. The prog ams should enhancetheir contacts with the Civil
Legal Aid and Pro Bono committees of the State Bar Association, sincein the absence of
any mandatory pro bono requirement, keeping such issues beforethe bar will maintain

lawyer participation.

6) Diversified Funding and Coordination of Resour ce Development Efforts

Current Situation: Thethree programshave a history of purely local effortsto
obtain funding in addition to that provided by L SC, and have met with varying degr ees of
success. BHL S has been successful in developing a network of local stakeholdersto
augment itsannual L SC grant. DPL S has been successful in maintaining its network of
local stakeholder swhile always sear ching for new monies to supplement its current
activities,

In addition toitsL SC grant, BHL S also receives funds from the United Way, CDBG
funds, a grant from the South Dakota Adult Servicesand Aging for its OAA services, from
thestate IOLTA proceeds, and from HUD (for its Housing Counseling component).

DPL Sreceivesonly 4% of itsbudget from sour ces outside the L egal Services
Corporation. Theseother sourcesindudethe OAA and IOLTA grants, similar to those
received by the other programs; an IOLTA grant from the North Dakota bar and a grant
from the State of North Dakota from filing fee surcharge monies (for servicesto one North
Dakota county which also contains a portion of the Standing Rock Sioux Indian

Reservation); and paymentsreceived from court appointments (primarily state and federal
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criminal defense, and state child-neglect cases). DPL S hasfound that many of the other
area stakeholdersarethemselves either state- or federally-funded agencies, or are non-
profit organizations, all of which areinterested in the provision of legal servicesto the poor
but none with the ability to support the samemonetarily. Itsremote locations meansthat it
isisolated from resour cesthat might be available in urban areas, such asin-kind donations
of office equipment and staff. Theinterest and availability of volunteer law students over
the summer waxes and wanes. DPL S cannot afford to financially compensate its summer
interns, and the availability of such assistance has been greatly reduced by budget cuts.
Several NAPIL-funded inter ns have been placed with DPL S and the program has
attempted to host students from the South Dakota School of Law who are performingthe
clinical portion of ther academic studies, but there hasbeen very littleinterest by the
students themselvesin working in such remote locations. The program has been more
successful in having students from tribal colleges do internshipswith the program; though
these are not law students, often seeking paralegal or criminal justice degr ees, some can
providedirect client serviceswhile othersare limited to purely clerical support. DPLS has
also placed numerousindividuals from several tribes JTPA programsin its branch offices,
utilizing them for clerical work from answering phonesto shelving books.

Nonetheless, DPL S continuesits effortsto expand itsfunding base. A major
addition to itsadministrative offices was funded by a grant from the Bush Foundation, and
liketheother programs, DPL S hasfiled an application for fundsto supplement itswork in

the area of domestic violence from the US Department of Justice.
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DPL S has consider ed seeking financial support from the eight Indian tribeswithin
its service area, most of which have opened casino operationsin thelast five years.
Although a few, smaller tribes have profited from gaming enterprises. the majority of
gaming oper ationshave produced modest returns and funds from gaming have only
scratched the surface of the poverty facing most Native Americans. Inconsidering this,
however, the program has also yet to resolve how to deal with the obvious potential
conflict-of-interest which would result from itsrepresentation of individual tribal members
in mattersadversetothe Tribeitself. Thiswould obviously create substantial problemsif
funding for DPL S had been obtained from that Tribe.

Within recent yearsthe programswer e strong supporters of a state measurefor a
court filing-fee surcharge for the benefit of legal services programsin South Dakata. The
bill wasfinally passed by the legislature, only tobe vetoed by the governor. Sincethen the
pattern of the legislature has been to reduce taxes and to systematically cut budgetsin state
programs. Theopportunity to seek any type of state appropriation, renew thefiling-fee
surcharge effort, or other gover nmental budgetary rdief does not seemto exist at the
present time. The programsarein continuing contact with the State Bar association
concer ning contributions and support from this sour ce, but the Bar's IOLTA participation
has always been purely voluntary and asaresult IOLTA funds have not constituted
significant portions of any program's budget.

Thisyear the StateBar Association funded astudy to deter mine the feasibility and
apparent success o a fundraising campaign. Performed by TheFundraising Project in

April 1998, the study examined the possibility of raising fundsfor thebenefit of the statés
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legal services programsthrough a variety of means, including charitable events, a major
donor drive, adirect appeal to all practitioners, and aresurrection of the court filing fee
surcharge. One charitable event has dready been held, with predictably low resultsfor the
first attempt. Whether and how to effeduate the suggestionsraised by the study isan issue
to be addressed in continuing State Planning processes, aswell asin further discussions
with the State Bar .

Goals and steps to be taken: Experience hasindicated that the economic and
political climatein South Dakota is generally not supportive of statewide or gover nmental
support of Legal Services. Yet such trends can be changed given the application of
sufficient time and energy. Besides continuing their effortswith local funding sour ces and
area stakeholder s the programs are considering unified efforts to seek and obtain
whatever additional financial support may be available from public sour ces, the State Bar
and itsmembers.

Thismay best be accomplished through the programs' joint “coalition” or “advisory
council” (however it may be named), which would be a continuation and expansion of the
current “ State Fanning Committee.” Thisentity will bediscussed in greate length in the
section immediately following, but should serve to focus attention on Legal Servicesin
general, itsaccomplishments and itsneeds. The pursuit of additional funding sour ceswill
be one of its most urgent concer ns, and the specific goals and adionsto be taken should be

left for the each board to determine.
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7) Configuration of a Comprehensive, I ntegrated Statewide Delivery System

Current situation: South Dakota's poor are served by only three separate and
independent legal services programs Two provide direct srvices, and one is mostly
(though not entirely) a Judicare system. (ERL S providesdirect servicesto residents of the
Sioux Fallsarea, thelargest city in the state.) Legal Services hasbeen operating in South
Dakota since 1967, when " South Dakota L egal Services' (now DPL S) was created under
the Office of Economic Opportunity. In spite of the obstacles and disadvantages of
practicing in this spar sely-populated and impoverished area, South Dakota's legal services
have a proud tradition of providing high-quality, effective legal representation to the poor
and underprivileged of the state. All three programs can cite high-profile, high-impact
litigation in which they have been directly involved, yet their commitment to providing
direct servicesto the most needy has always remained high and therewaslittle disruption
in focus or continuity when the latest Congressional restrictions wereimposed.

Asindicated at the outset of thisreport, South Dakota consists of three distinct
geogr aphic, cultural and/or jurisdictional regions, which for ease of discussion will be
referred toasthe " eastern,” " central,” and " western" regions. Each is presently served by
one legal services program which maintainsa physical presencethere: BHLSin the west,
DPLSin thecentral, and ERLSin theeast. The central region iswhere most of thestate's
Indian reservations are found. Some may assert that the eastern and western areasare
sufficiently alike to beconsider ed as one; yet no one can disputesthe unique nature of the

vast central portion, with its numerousjurisdictional and gover nmental divisions, different
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ethnic and cultural heitage, and distinct legal background and status, that physically
separ ates these other two regions.

The programs haveestablished eight officesin the state. ERLS and BHL S have one
office each, located in Sioux Fallsand Rapid City, respectivdy, which are thetwo largest
citiesin the state. DPL Shas six offices, asfollows: Pine Ridge, on the Pine Ridge Indian
Reservation; Mission, on the Rosebud I ndian Reservation; Ft. Thompson, on the Crow
Creek Reservation and also serving the adjacent Lower Brule Reservation; Eagle Butte, on
the Cheyenne River Reservation; Ft. Yates, North Dakota, on the Standing Rock
Reservation and also serving Sioux County, North Dakota; and in Sisseton in the far
northeast corner, on the Lake Traverse Indian Reservation. The Yankton Sioux Tribe,
with itstribal headquartersin Wagner, isserved by " circuit riding” from the Mission
officeof DPLS. TheFlandreau Sioux Tribeiswithin the area served by ERLS. All three
programs have formerly had mor e offices than they currently do, but have been forced to
close them dueto budget cutbacks. The most recent closure wasthe DPL S officein Pierre
(in January 1998) and the absor ption of that service area into that served by the Ft.
Thompson office.

Each DPL S dfficeis staffed with at least one attor ney (two officeshave two
attorneys), and most have a paralegal who islicensed to practicein thelocal tribal court,
and isthuson an equal footing there with the law-trained members of the tribal bar.

DPL S management staff includes two experienced attor neysfilling the positions of

Executive and Litigation Directors, an Administrator, and necessary clerical support.
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ERL S and BHL S dfices arestaffed similarly to each other. Each hastwo staff
attorneys and two paralegals (who of coursefunction differently fromtheir peersin
DPLS). Management staff includes experienced attor neysfilling the positions of Executive
Director, an Administrator, and necessary clerical support.

Each of the attorneys occupying the " Director” position is expected to maintain a
case load as well as performing the management and administrative duties of that position.
Although thelevel of case activity varies between individuals, each routinely and regularly
participatesin all the activities of a case handler, including intake, investigation, case
development, litigation, and also the more mundane activities of timekeegping and file
compliance.

The Administrator of each program over sees a wide variety of activities. Activities
that include payroll, accounts payable, preparation of financial statements by fund and/or
cost center, preparation of budgets and grant applications, monitoring of cash flow and
investments, collection and consolidation of data for statistical and other reportsand
drafting of said reportsasrequired by program grants/contracts. Program Administrators
are also responsiblefor maintaining and/or purchasing insurance pdicies, supply
inventories, computers and other equipment as well as coor dinating building maintenance
for each office. Itistheresponsibility of each program Administrator to plan, implement
and monitor the annud audit of program funds and to complete many of the tasks
associated with the audit to keep costs aslow as possible. In someinstances, the program
Administrator isaso the program PAI Coordinator. Supervision of program clerical staff

and other personnel management tasks are also part of the Administrative duties. Often,
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the Administrator actsasthe middleman with public service agenciesin the community,
wor king with United Way toraise funding by calling local businesses.

Reconfiguration Options: Congress, through the Legal Services Act, hasrequired
that legal servicesto the poor be provided in an effective and economical manner so that
quality legal services are provided to as many poor personsaspossible. Thereisno
guestion but that the poor of this state have received effective, high-quality representation
pursuant to thislegislation for morethan 30 years.

Since South Dakota currently has 3 programs, any reconfiguration would mean the
expansion of the 3 programsinto 4 or more, or the contraction of the 3 programsinto 2 or
1. (The State Planners have never considered the creation of more programs as a serious
option, so it will be summarily disregarded.) Becausetheseremaining optionsarefew in
number, they can be addressed individually.

Reconfiguration into 2 programs: The greatest hurdleto thisoption isthe presence
of DPLSright in the middle of the state. Although there are definite dissimilarities
between the areas served by ERLSand BHL S, the many cultural, ethnic and jurisdictional
distinctionsfound in the DPL S service area make DPL S the most unusual of the three.
(Indeed, with itseleven different jurisdictions [eight Indian resa vations, two states and the
federal government], DPLS' s service areaisuniquein the nation.) Thesedifferencesare
very real tothe personsliving here. Issues of tribal sovereignty, treaty rights, and racial
discrimination are very much alive in South Dakota, and ar e the continuing sour ce of

cultural unrest and periodic racial tensions.
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Option A. Merger of DPLS with ERLS or BHLS: The majority of DPL S's governing
board consists of Native Americans with legitimate concer ns about the diminution of their
voting strength in the event of a merger with either ERLS or BHL S, which serve
predominantly non-Native constituencies. Political correctness aside, the United States
Supreme Court hasrecognized the gecial status of Native Americansin the law, and no
voluntary relinquishment should be expected or requested. For example, the DPL S board
has consistently expected its Directorstoresidein Indian Country to assuretheir sensitivity
to the needs of the dients, arequirement that might bedismissed by a board involving
otherswith different cultural experiences. Further, thedistinct legal status of Native
Americans has frequently required DPL Sto advocate legal positions which are adverseto
non-Indians, such as protecting tribal sovereignty; it would not be appropriateto create a
governing board that might continually question these issues.

Option B. Merger of BHLS and ERLS: At first blush thisidea might seem
worthwhile; upon closer examination, however, the meritsare at least equaled, if not
outweighed, by the disadvantages. Remeambering that thisoption assumes thecontinuing
independent existence of DPL S thismerger would result in a s vice area containing two
portions separated by a band which isroughly 100 or milesacross, or more. Wor se,
however, isthe fact that the two majar cities of this propased service area (Sioux Fallsand
Rapid City) are on opposite ends of a large state, some 6-8 hour s by car (in good weather).
Though it istruethat with today'stechnology it isincreasingly possibleto administer a
program from afar, thereisstill nosubstitute for actua personal contact, review and

supervision. Thusit would not be appropriate to administer the Black Hillsregion from a

27



basein Sioux Falls, or vice versa. A central location might be preferable. Thereisonecity
(Chamberlain) that is centrally located between these extremes, yet it would be nonsensical
to relocate this new program's administrative office to Chamberlain, where no office
currently exists, and when the greatest needs ar e elsewhere (or, alter natively, to administer
it from Pierre, the state capital, which, however, iswithin DPL S's service ar ea).

These consider ations apply regar dless of the delivery model of this proposed new
program. (Theaurrent delivery systemsinclude direct servicesin the far west and in Sioux
Falls, and Judicarein theremaining parts of the east.) To efect any notable savingsin
codt, it appear s necessary to close one of these two offices. To close the Rapid City office
would mean the end of direct servicesin thewest and the commencement of a Judicare
model there, presumably administer ed out of Sioux Falls. Alternatively, to close the Sioux
Falls office would mean the end of direct servicesto the state'slargest city and an extension
of the existing Judicare model to the entire eastern portion of the state. Thisprogram
would presumably be administer ed out of Rapid City.

Such a merger would undoubtedly be construed by local stakeholdersas aloss of
local control and influence, and local support and funding currently existing may
disappear. " Local support” isa concept that embraces maorethan money, induding
intangibles such as goodwill and cooperation. Theseintangibles can greatly affect a
program'sreception in a community and thusits ability to provide effective services.
Without clear and convincing evidence that such an action is necessary, the State Planners

and other interested per sons have rgjected both versions of this option.
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Reconfiguration into 1 program: Reconfiguration intoone program, presumably
administered from a central location, isan option that the State Plannersdo not fedl is
appropriate for South Dakota. The sheer 9ze of the state and the considerations posed by
the existence of the many Indian tribes present problemsthat, if not insurmountable, are at
least very difficult at thistime.

Reconfiguration intoone program necessarily suggests the absor ption of all the
current interests and stakeholder sinto one new combination. The Board of Directors of
DPL S hasformally voiced its objectionsto any reconfiguration that would affect its
"independence, integrity and control,” in part for reasonsthat have been explained above.
The Board of Directorsof BHL S has expressed similar concerns. When reconfiguration
means control isremoved to alocation hundreds of miles away, perhapsinto an area with
different local concerns and values, it islikely that local support will be diminished or lost
altogether. Thismay be unimportant if statewide support predominated or were an
important presence, but it isclear that support for Lega Servicesin South Dakotaisa
local, not a statewide, phenomenon.

Weaknesses of the current system: The biggest weaknessin the current strucureis
theinadequate funding that isreceived by each of the programsto servetheclientsin their
respective service areas and thelack of sourcesfor additional funding in the State of South
Dakota. Additional funding is needed to expand servicesthat each program is currently
providing. It could be said that the consolidation of the three programsin the statewould
save alittle bit of money in administrative costs. It isour position that such consolidation

would bring about many other problemsthat the programs do na have now. Therewould
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betheloss of local control and support and servicesto our clients would decr ease
dramatically because much of the new consolidated program’s human and monetary
resour ces and efforts would be spent in setting up new procedures and negworks and the
hiring and training of the new personnel that would be needed to make the merger work at
the expense of the very clientsthat we are hereto serve. Priority setting would be next to
impossible because of the varying needs of clientswithin the state. (The legal problems of
Native American clientson the reservation differ from the problemsof clientsin urban
areas.)

Strengths of the current system: 1ndependence has enabled the programsto tailor
their delivery systemsand prioritiesto local needs, thereby best accomplishing the stated
goal of providing the most effective services possible. Independenceisachieved by a
program being governed by aboar d that isk nowledgeable of and sympathetic to problems
of the clientsin said program’s service area. Quotingthecurrent LSC President in a
recent letter approving arequest for a waiver of board composition requirements, Mr.
John McKay says“AsDPLS funding and clients are both primarily Native American, it is
of great importanceto the success of the program that it have substantial Native American
representation among both the attorney and client membersof itsBoard.” Should DPLS
be forced to merge with one or more of the other South Dakota legal services programs,
that independence will belost when the gover ning board of the “reconfigured program” is
alsorestructured.

Also, the programs have a physical presence within their areas, and are not

per ceived as some distant, unresponsive bureaucratic agency. Clientsareaware of the
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current configuration and know how to access sa vices when they arein need of help.

The most recent final report on the performance review conducted by the L egal
Services Corporation in 1994 statesthat “ DPL S successfully livesup to its mission of
providing the highest quality legal services and accessto thelegal system for itsclient
community.” And further statesthat “ DPL Sfaces uniquechallengesin theisolation,
extreme poverty, the access problems faced by the client population as well as complex
legal and jurisdictional problemsinherent in thefield of Indian law.”

Oneof the main strengths of BHL S liesin the fact that, sinceitsinception in 1972, it
has been and remainsa community-based legal services organization. BHLSispart of the
Black Hills United Way; as a United Way agency it receives substantial funding from
United Way and isalso an important part of the network of United Way agencies. This
network playsan important rolein providing a full range of services, legal and otherwise,
to poor peoplein theBlack Hillsarea. In addition, and dueto its community-based nature,
BHL Sreceives CDBG funding for its operationsand provides substantia input to the
community regarding the use of CDBG fundsin the areas of community development,
housing, etc.

BHL Sisalso an active member of other community groups, such asthe Rapid City
Homeless Coalition and the Pennington County Health and Human ServicesBoard. This
fostersthe development of more personal relationship between BHL S staff and local
agency personnel, thereby improving communication and cooperation in providing a full

range of servicesto poor people.
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Members of BHL S sBoard of Directors, both attorney and lay members, are
extremely adivein BHL S affairs. Both the Board President and Vice-President arereadily
available for advice and consultation regarding matters affecting BHLS. BHL S Board
member s arealso extremdy activein their respective communities and ar e extremely
effective “ambassador s’ for legal servicesin general and BHL S in particular.

Another g¢rength of BHLSisitsamaller 9ze and thefact that it is essentially “ self-
contained” (i.e. one main office). Thisallowsfor daily interaction between staff members
and close monitoring and supervision of both casework and financial matters by the
Executive Diredor and Program Administrator. BHL S’ s Executive Director also handlesa
substantial caseload along with hisadministrative duties. There existsdaily supervision of
staff attorneys and paralegal’slegal work aswell asan almost constant exchange of ideas.
This* self-containment” with an “on-site” Executive Director and Program Administrator
provides constant monitoring of the quality of legal work and the efficient running of the
program’sfinancial affairs.

Any type of consolidation, reconfiguration, or merging of programswould result in
theloss of mogt, if nat all, of the above-referenced advantages. L oss of local control would
result in less program and community involvement. Reallocation of resour ces would result
in the diminishing of client servicesin some areas. Day-to-day supervision of staff upper
management would become obsolete. Thelossof BHL S sidentity asa community-based
or ganization would jeopar dize community funding sources. Whileit has been posited that
reconfiguration would result in savings of administrative costs thisclaim is dubious and no

hard data has been produced to justify this position.
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Weakness of proposed reconfiguration models: The size of the state of South Dakota
suggests that the system of local administration and supervision that currently exists best
assures thedelivery of quality services. Anything lessthan what iscurrently available,
considering theimpactsof recent budget reductions, isunacceptable. Any alternative
arrangement which does not protect the independence of DPL S should beregjected for a
number of legitimate reasons, while retaining the presence of DPLSin the central portion
of the state reduces any benefits of consolidating BHLS and ERLS. L ossof local control
may mean loss of local support, particularly if theadministration of Legal Servicesbecame
publicly perceived asjust another distant bureaucratic affair, unresponsive to local needs.

Strengths of proposed reconfiguration models: There may be a perception of better
coor dination and a higher degree of responsivenessto statewide legal issues.

Goals and steps to be taken: 1t isagoal of the State Plannersto increase the
communication and interaction between the state'sthreeprograms. Thisprocess allows
the greater involvement of interested parties and stakeholders, while at the sametime
per mitting the programs to work on issues af fecting mor ethan their own program. Some
of these issues have been mentioned in earlier sections of thisreport, such asintra-state
referralsof cases, fundraising; and relations with the State Bar .

To accomplish this, the programs have accepted an ideaprovided at one of the
public meetings. to consider creating a new entity with a demonstrated interest in Legal
Services, including othersin addition to L egal Services staff, to study and discussissues
that cut across program boundaries, act as a conduit for contact with the public and the
bar, and provide non-binding advice to the programs governing boards. The exact

composition of this entity has not yet been determined, but the programs agree that it
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should include, at the least, the current Directors as well asrepresentatives of the State and
Tribal barsand judiciary. The programsrecognize that participation on thisboard will be
burdensometo thoseinvolved, since it will likely have to meet in a central location (such as
Pierre), meaning representatives from Sioux Fallsand Rapid City will have extensive travel
and time.

The programs believe that this coundl will provide valuable assistance in the
resolution of current and future problems, may permit greater successin efforts such as
fundraising, and reduce any public perception of fragmentation or disarray. The
programs ar e anxious to complete the final details and to receive the outside support that is
envisioned

Submitted this 29th day of September, 1998.

KristaH. Clark
Primary Contact Person
South Dakota State Planning Committee
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